
 
Thursday 3 October 2019 

Mr Rami Greiss 
Executive General Manager, Enforcement 
Australian Competition & Consumer Commission  
Email: ​infocentre@accc.gov.au 

Dear Mr Greiss, 

CHOICE Shonky Awards 2019 Winner: suggested case for investigation and enforcement  
 
On Thursday 10 October 2019 CHOICE will announce the ‘winners’ of our annual Shonky 
Awards. Each year CHOICE reviews members’ complaints and carries out tests, research, 
investigations and consumer feedback to determine the shonkiest products and services 
available in Australia. Awards are given to businesses that have caused significant consumer 
detriment or outrage due to factors such as product faults, misleading advertising or poor 
customer service.  
 
CHOICE encourages the ACCC to investigate one of this year’s Shonky Award winners, 
Freedom Foods’ XO Crunch breakfast cereal, as this product is likely to have breached 
provisions of the Australian Consumer Law (ACL). Freedom Foods presents its XO Crunch as 
healthy  with a clear on pack statement that the product is  ‘good for you!’. Looking at the 
nutritional composition of this product, particularly the high sugar content, we think this claim is 
misleading consumers.  
 
Misleading marketing practices  
 
Freedom Foods’ XO Crunch is a breakfast cereal marketed as a children’s food. This product 
makes numerous claims on packaging about the health benefits of the product, including:  
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● ‘With the ​goodness ​of whole grains’ 
● ‘​No nasties​ - no artificial colours, flavours or preservatives’ 
● ‘Fun and ​nutritious​ way to start your kids’ day’ 
● ‘​Good​ for you!’ 
● ‘​Eat well​ today, feel better tomorrow’  

 
These claims fail to prominently disclose that the product is made from 22.2% added sugar in 
the form of cane sugar and golden syrup.  
 
This product cannot claim to be healthy based on international measures. The World Health 
Organisation recommends that added sugars should account for less than 10% of total energy 
intake  for the prevention of unhealthy weight and dental caries. Just one recommended serving 1

of Freedom Foods’ XO Crunch would account for 15.4% of the recommended daily intake for 
adults, and more for children.  
 
Over-consuming added sugar causes significant harm to consumers. In the case of Freedom 
Foods’ XO Crunch, CHOICE believes that the manufacturer uses misleading marketing 
language to position XO Crunch as a nutritious product that delivers health benefits, without 
acknowledging the product’s high sugar content. 
 
It is even more concerning that this product is explicitly marketed as a children’s product through 
statements like: ‘fun and nutritious way to start ​your kids’ ​day’ and ‘convenient ​lunch box​ snack’. 
The cereal’s noughts and crosses shapes, and packaging complete with a picture of a children’s toy 
makes the target market explicitly clear.  
 
ACCC action on misleading health marketing 
 
The ACCC has previously taken action against sugary products with misleading marketing. In 2018, 
the Federal Court  ordered H.J. Heinz Company Australia Ltd (Heinz) to pay penalties totalling 
$2.25 million for making a misleading health claim that its Little Kids Shredz products were 
beneficial for young children.  
 
Though nutrition content claims and health claims made by food businesses in advertising are 
covered by Standard 1.2.7. , health marketing that does not fall under the banner of:  2

● general level health claims (based on 200 pre-approved food-health relationships in the 
Standard or self-substantiate a food-health relationship in accordance with detailed 
requirements set out in the Standard);  

● high level health claims (based on a nutrient or substance in a food and its relationship to a 
serious disease or to a biomarker of a serious disease); or,  

● nutrient content claims (claims about the content of certain nutrients or substances in a 
food) 

1 For adults, this is approximately 50 grams/12 teaspoons 
2 This instrument is a standard under ​Food Standards Australia New Zealand Act 1991​ (Cth). 
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The Standard leaves a gap for food companies to use unsubstantiated, misleading health marketing 
practices, such as the language used on Freedom Foods’ packaging for XO Crunch. CHOICE 
emphasises that while Freedom Foods may not have contravened Standard 1.2.7, the claims made 
about XO Crunch are likely to mislead the average person and appear to have breached the 
consumer law.  
 
Recommended action 
 
CHOICE encourages the ACCC to investigate Freedom Foods for misleading and deceptive 
conduct in relation to the marketing claims made about XO Crunch and take enforcement action 
if this product is found to breach the ACL. 
 
Direct action is needed to resolve the XO Crunch issue, but there is scope for broader work in 
relation to health food marketing. CHOICE has identified a number of additional products 
targeted at young children using similarly misleading health marketing practices across 
language, packaging design and positioning in the health food aisle and toddler snacks product 
category (Appendix 2). Consumer comments indicate that people are being misled by these 
health marketing practices into believing that these products are healthy are also supplied 
(Appendix 3).  
 
Misleading health marketing would benefit from a targeted ACCC Market Study in order to 
quantify the widespread detriment to consumers’ health that results from this.  We also 
encourage the ACCC to consider health-based claims as  one of the ACCC’s key priorities in 
the coming years.  
 
For further information please contact CHOICE on​ ​linda@choice.com.au  
 
Yours sincerely, 

Linda Przhedetsky 
Campaigns and Policy Adviser 
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Appendix 1.  
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Appendix 2.  
 

● Rafferty's Garden Strawberry Yoghurt Buttons 

This ‘baby food’ is marketed at toddlers aged one year and older. Though the package 
advertises that its contents are ‘97% yoghurt and fruit’, the product is 63.2% sugar, the bulk 
of which is added sugar.  

Rafferty’s Garden uses health marketing such as ‘made with probiotic cultures’ to make this 
product seem healthier than it is.  
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● Whole Kids Organic Popcorn - Manuka Honey 

This product contains more added sugar (a total of 50.5% - 37% cane sugar 11.5% glucose 
and 2% honey) than it does popcorn (45%). The claims of ‘organic’, ‘Nothing artificial’, and 
‘free from all artificial colours, preservatives and flavours’ create a health halo that makes 
this product appear healthier than it is.  

Whole Kids markets this food as a healthy product for children, but it has more sugar than 
other clearly unhealthy popcorn products, such as Kettle Salted Caramel Popcorn (17% 
sugar).  
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● Lowan Whole Foods Cocoa Bombs 

Lowan knows ‘how important it is to start your day right with brekky!’, according to the 
package. The company’s Cocoa Bombs are presented as a ‘good’ option, with a range of 
claims including ‘source of fibre’, ‘low in fat’, ‘no artificial flavours or colours’. These claims 
are misleading as they distract from the fact that this product is  22.7% sugar. 

 
 
 
 
 
 
 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

57 Carrington Road Marrickville NSW 2204 

Phone​ ​02 9577 3333  ​|​  ​Fax​ 02 9577 3377  ​|  Email​ campaigns@choice.com.au  ​|  www.choice.com.au 
The Australian Consumers’ Association is a not-for-profit company limited by guarantee.​ ABN 72 000 281 925  ACN 000 281 925 

 



 

● Only Organic Yoghurt Rice Cakes 

As we’ve already demonstrated, the word 'yoghurt' conjures up a healthy image, and in this 
case it’s the on-pack image and not just the word that’s misleading to consumers.  

The image on the front of this pack of snacks for ‘Kindy’ kids aged 1-5 depicts 
wholesome-looking whole grains of puffed rice with a large spoonful of real yoghurt, but 
this isn’t an accurate depiction of what’s inside. The 'yoghurt topping' on Only Organic's 
Yoghurt Rice Cakes consists of cane sugar, cocoa butter, skimmed yoghurt powder, 
full-cream milk powder and emulsifier, changing a perfectly healthy rice cake into a 
snack that's high in saturated fats and sugar.  
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Appendix 3 
● Freedom Foods XO Crunch  

 
● Rafferty's Garden Strawberry Yoghurt Buttons

 
 

57 Carrington Road Marrickville NSW 2204 

Phone​ ​02 9577 3333  ​|​  ​Fax​ 02 9577 3377  ​|  Email​ campaigns@choice.com.au  ​|  www.choice.com.au 
The Australian Consumers’ Association is a not-for-profit company limited by guarantee.​ ABN 72 000 281 925  ACN 000 281 925 

 



 

 
 

● Whole Kids Organic Popcorn - Manuka Honey 

 

● Lowan Whole Foods Cocoa Bombs
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